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                              .
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17
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23

24
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1                      STIPULATION

2            It is hereby stipulated by and between the

3 respective parties that sealing, certification and

4 filing are waived; and that all objections except as

5 to the form of the question are reserved until the

6 time of trial.

7            FRANK T. GUADAGNINO, called as a witness,

8 being duly sworn, was examined and testified, as

9 follows:

10                    DIRECT EXAMINATION

11 BY MS. DAMIANI:

12 Q.    Hi, Mr. Guadagnino.

13 A.    Hi.

14 Q.    My name is Sarah Damiani.  I'm here with my

15 colleagues Alexis Madden, Matt Haverstick, and Kevin

16 McKenna, and we represent the Plaintiffs in the

17 matter.  Have you been deposed before?

18 A.    I have not.

19 Q.    Okay.  So there are a couple instructions that

20 I'll give you before we start.  There's a Court

21 Reporter here who is taking down your answers to my

22 questions.

23       So to enable her to make a clear record, I'd ask

24 that you answer clearly and audibly.  Use yes and no.

25 No uh-huhs or head nods.  Does that make sense?
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1 A.    Okay.

2 Q.    Along the same lines, if I ask you a question

3 that you don't understand or you think is unclear,

4 just ask me to clarify.  Okay?

5 A.    Okay.

6 Q.    During the deposition, your attorneys may

7 object.  When this happens, you can still answer the

8 question unless your attorney instructs you not to.

9 Do you understand that?

10 A.    Yes, I do.

11 Q.    If at any point you need a break, just let me

12 know and we'll accommodate your request.

13 A.    Thank you.

14 Q.    Did you meet with anyone before your deposition

15 today?

16 A.    I did.

17 Q.    Okay.  Your counsel for Penn State?

18 A.    Yes.

19 Q.    Okay.  And anyone from the NCAA?

20 A.    No.

21 Q.    Could you just start by giving me a background

22 of your professional experience beginning with your

23 education?

24 A.    Sure.  I graduated from Penn State in 1978 with

25 a degree in marketing.  Took a year and a half or so
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1 off and went to the University of Pittsburgh Law

2 School.  Graduated in 1983.  Started as a new

3 associate at Reed Smith in 1983 in September.  I was

4 elected a partner in the fall of 1991, became a

5 partner beginning of 1992 and was there until

6 February 1st of this year.

7 Q.    What position did you take over February 1st of

8 this year?

9 A.    February 1st I became associate general counsel

10 at Penn State.

11 Q.    During your time at Reed Smith, did you have any

12 experience working with the NCAA?

13 A.    No.

14 Q.    When was the first time you learned of the

15 allegations surrounding the Sandusky matter at Penn

16 State?

17 A.    Saturday, November 5th about 2:30 in the

18 afternoon.

19 Q.    Okay.  When was the first time after you learned

20 of the Sandusky matter that you were contacted by

21 someone at Penn State?

22 A.    Sometime after I saw it on the news, I sent the

23 then general counsel, Cynthia Baldwin, an email.  I

24 had been previously doing other unrelated work for

25 the University and offered assistance.
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1 Q.    In what capacity were you doing work for the

2 University?

3 A.    I was doing work as outside counsel on a matter

4 relating to the Village of Penn State.

5 Q.    So you just reached out to Ms. Baldwin and what

6 was that conversation like?

7 A.    There was no conversation.  It was an email,

8 just if there's anything we can do to help, please

9 let me know.

10 Q.    Okay.  And did you get a response?

11 A.    I did.  Later that evening she responded and

12 asked if we could talk the next morning, and she and

13 I spoke on Sunday morning.

14 Q.    Okay.  And what was the nature of your

15 conversation?

16 A.    She asked whether we could make a presentation

17 to the Board that evening.  In the interim between

18 the first email exchange and Sunday morning, I had

19 reached out and contacted a number of my partners who

20 had expertise in matters that I thought might be

21 relevant, and we spent the day Sunday brainstorming

22 on what we might do if we were counsel to the

23 University and made a presentation to the Board on

24 Sunday evening via telephone.

25 Q.    Okay.  And in terms of --
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1            MR. SCOTT:  Before you go any further, let

2 me just caution the witness that the scope of the

3 waiver we've entered into addresses the decision to

4 enter into the consent decree, but not a lot of the

5 preliminary matters that counsel was provided to the

6 Board or to others in the University.  So I know you

7 can keep those in mind when you answer your

8 questions.

9 A.    Thank you.

10 BY MS. DAMIANI:

11 Q.    Okay.  And to the extent you can do so without

12 revealing any privileged information, what sorts of

13 things do you think were important for outside

14 counsel to Penn State to know going into

15 representation?

16 A.    At that time we didn't have any facts other than

17 what was publicly available, and so we had very

18 general topics of potential issues, regulatory

19 investigations, litigation, insurance issues, HR

20 issues, and broad topics.

21 Q.    Was a potential investigation or action by

22 NCAA something that you considered to be a potential

23 area that someone should have expertise in, someone

24 from your firm?

25 A.    I don't remember whether that was on our
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1 checklist or not.

2 Q.    Does anyone at your firm have experience dealing

3 with NCAA?

4 A.    Yes, in some employment related areas.

5 Q.    Was that person a part of your team?

6 A.    Yes.

7 Q.    Okay.  Was there any talk once you were retained

8 about retaining someone with expertise beyond the one

9 person you mentioned in your firm with NCAA?

10 A.    Not until later in the spring.

11 Q.    Okay.  When was the first time you learned of

12 the Freeh Group?

13            MR. GARDNER:  Object to the form.

14 A.    The Board determined relatively soon after the

15 Grand Jury presentment was made public to do an

16 independent investigation and created a special task

17 force to oversee that, and the task force interviewed

18 a number of firms and then selected Freeh.  That was

19 the first time.

20 BY MS. DAMIANI:

21 Q.    So you were not involved in the process of

22 selecting the Freeh Group?

23 A.    I was not.

24 Q.    What did you understand the Freeh Group's role

25 to be?
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1 A.    As set forth in the engagement letter, to find

2 out what happened, to find out what the

3 administrative did in response, and to make

4 recommendations so that those things wouldn't happen

5 again.

6 Q.    Okay.  And did you at that time know whether or

7 not the NCAA had any interaction with the Freeh Group

8 during its investigation?

9            MR. GARDNER:  Object to the form.

10 A.    At some point in November, I think, of 2011, I

11 did know that the NCAA and the Big Ten had asked to

12 do a -- I take that back.  I knew in 2011 that there

13 was talk of the NCAA doing its own investigation

14 based on responses to questions that were posed in a

15 letter from Mark Emmert to President Erickson.

16 BY MS. DAMIANI:

17 Q.    This was a letter dated mid November 2011?

18 A.    Yes.

19 Q.    Okay.  And then after that, what further

20 knowledge, if any, did you have about the NCAA and

21 the Big Ten being involved in the Freeh Group's

22 investigation?

23            MR. GARDNER:  Object to the form.

24 A.    I learned that the NCAA and the Big Ten had

25 agreed to defer doing anything on their own until



Frank Guadagnino

TSG Reporting - Worldwide     877-702-9580

Page 11

1 after the Freeh Report was made public.

2 BY MS. DAMIANI:

3 Q.    And how did you come to know this?

4 A.    I don't know who told me that.

5       (Guadagnino Deposition Exhibit No. 1 was marked

6 for identification.)

7 BY MS. DAMIANI:

8 Q.    I'm going to show you what's marked Plaintiff's

9 1.  I'll give you a second to look at it.

10 A.    Okay.

11 Q.    Have you seen this letter before?

12 A.    I believe I have.

13 Q.    Okay.  And how did -- when did you first see

14 this letter?

15 A.    I don't know.  I don't know.

16 Q.    Do you think you saw it around the time the

17 letter was written, that it's dated December 8th,

18 2011?

19 A.    Yes.

20 Q.    What knowledge, if any, do you have about the

21 NCAA and the Big Ten requesting that Penn State allow

22 it to be a part of the Freeh investigation?

23 A.    I recall that there was a discussion of their

24 participation in the investigation, and that Judge

25 Freeh would not allow that to occur, and that the
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1 NCAA and the Big Ten had agreed to defer.

2 Q.    So then it was your understanding that the Freeh

3 Group would do its own independent investigation and

4 that the NCAA and the Big Ten would stay out of that

5 investigation?

6 A.    Correct.

7 Q.    Did you at any time come to discover that the

8 NCAA and Big Ten were, in fact, getting information

9 about the Freeh investigation while it was going on?

10 A.    At some point I did know that the Freeh Group

11 was giving periodic status reports to the NCAA and

12 the Big Ten.

13 Q.    When did you come to know that?

14 A.    I don't recall exactly when that was.

15 Q.    Was it before the public release of the Freeh

16 Report?

17 A.    Yes.

18 Q.    Do you remember how long before that?

19 A.    I think it would have been contemporaneous with

20 the decision of the NCAA and the Big Ten to defer.

21 Q.    And that was at some point before the Freeh

22 Report was released to the public?

23 A.    Right.

24 Q.    But after the Freeh investigation had begun?

25 A.    (Nodding head.)
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1 Q.    Okay.  What did you understand to be the nature

2 of those status updates?

3 A.    My understanding is they were status updates.

4 Q.    What kind of information would have been

5 provided, to your knowledge?

6 A.    I don't know exactly, but my understanding was

7 that they were giving reports on the status of the

8 investigation.  That's my knowledge.

9 Q.    That's the extent of your knowledge?

10 A.    Yeah.

11 Q.    When was the first time you met Gene Marsh?

12 A.    I met Gene Marsh in person for the first time

13 when he came to a Board meeting in July of 2012.

14 Q.    So that was the first time you met him in person

15 in July of 2012?

16 A.    Right.

17 Q.    Had you spoken with him before then?

18 A.    Yes.

19 Q.    When was that?

20 A.    I spoke to him in May, I believe, of 2012.

21       (Guadagnino Deposition Exhibit No. 2 was marked

22 for identification.)

23 BY MS. DAMIANI:

24 Q.    Okay.  I'm going to show you what's marked

25 Guadagnino 2.  At the top it looks like it's an
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1 email from Gene Marsh to you dated Monday, July

2 16th, 2012.  Do you see that?

3 A.    Yes.

4 Q.    If you go down halfway down the page, you'll

5 see that there was an earlier email chain dated May

6 16th, 2012?

7 A.    Yes.

8 Q.    Do you see that?  If you turn to the second

9 page, in the middle of the page it says on May 16th,

10 2012 at 9:03 a.m., you write to Mr. Marsh, "I am

11 acting as outside counsel to Penn State University

12 and understand from Justice Baldwin that you are

13 counsel to the University on various NCAA matters.

14 Would you be available to chat with me for a few

15 minutes sometime this week."  Do you see that?

16 A.    Yes.

17 Q.    Do you remember sending this email?

18 A.    I do.

19 Q.    And what did you understand to have been

20 Mr. Marsh's role in acting as outside counsel to

21 Penn State at that time in May of 2012?

22 A.    Not very much.  I was told that he had

23 represented Penn State in the past on NCAA matters

24 and that he was an expert on NCAA matters.  That's

25 about what I knew.
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1 Q.    So would it be fair to say that you were

2 reaching out to him because of his expertise dealing

3 with the NCAA?

4 A.    Yes.

5 Q.    What moved you to contact him in May of 2012?

6 The next email in the chain might help you a little

7 bit, if you turn back to the front page.  It looks

8 like it's from Gene Marsh to you dated Wednesday, May

9 16th, 2012 at 1:28 p.m.  Do you see that?

10 A.    Yes.

11 Q.    And he writes, "Frank, I have given some more

12 thought to your question.  After spending nine years

13 on the Committee on Infractions and two as chair, and

14 in the legal work I do now, I have watched a lot of

15 schools try to develop a model for a better future.

16 Part is PR and part is real.  I talked through

17 several oversight concepts when we talked, audits,

18 boards, subcommittees, retired FBI, etcetera."

19       Does that refresh your recollection at all about

20 what the subject of that conversation was?

21 A.    It does.  The question I had was in relation to

22 Board governance issues that were at that time under

23 consideration including a number of new Board

24 committees to provide enhanced oversight over the

25 University.
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1       And one of the questions or one of the

2 considerations in that was whether enhanced oversight

3 over athletics might be a reasonable thing to do.

4 Q.    And why is it that you reached out to Gene Marsh

5 in looking for that?

6 A.    I was looking for some guidance and feedback on

7 what other schools had done in other circumstances.

8 Q.    Okay.  Was there something that happened in May

9 of 2012 that made this become an issue?  Was there a

10 particular event or something that was raised to you

11 in particular that caused you to want to create maybe

12 committees with more oversight over athletics?

13 A.    There was no specific event, no.

14 Q.    Do you know when Gene Marsh was formally

15 retained by Penn State to deal with the Jerry

16 Sandusky matter and the fallout from that?

17 A.    It was the day before the Freeh Report was

18 issued you, whatever date that was.

19 Q.    When did you find out that the Freeh Report was

20 going to be released on July 12th, 2012?

21 A.    I don't remember exactly what date that was.

22 Q.    Before?

23 A.    Yes.

24 Q.    How long before?  A week?  A couple days?  The

25 day before?
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1 A.    Between a week and a couple of days.

2 Q.    Okay.  And was it after you found out that the

3 Freeh Report was going to be released on the 12th

4 that you contacted Mr. Marsh?

5 A.    It was after I found out that it was going to

6 be released on the 12th, yes.

7 Q.    Had you any knowledge beyond the fact that it

8 was going to be released -- strike that.  What did

9 you know prior to the release of the Freeh Report

10 about the substance of the Freeh Report?

11 A.    Nothing.

12 Q.    So when the Freeh Report came out on the 12th,

13 that was the first you had seen or came to know of

14 the findings?

15 A.    Correct.

16 Q.    And if you can remember, when was the first

17 substantive conversation you had in your capacity as

18 counsel to Penn State about the Freeh Report and its

19 findings?

20 A.    I'm sorry.  Say that question again.

21 Q.    When was the first time that you can remember

22 that you had a substantive conversation about the

23 Freeh Report in your role as counsel to Penn State?

24 A.    The morning it was issued.

25 Q.    The morning it was issued.
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1 A.    I take that back.  I'm not sure whether I'm

2 answering your question.

3 Q.    Okay.  So beginning -- I want to focus on the

4 time period of July 12th, 2012 when the Freeh Report

5 was publicly released and then July 23rd, 2012 when

6 the consent decree was made public.

7       I want to know after the Freeh Report came out

8 on July 12th, when was the first time you can

9 remember having a conversation about the Freeh Report

10 with someone at Penn State in your capacity as

11 counsel to Penn State?

12 A.    Immediately.

13 Q.    And what was the nature of that conversation?

14 Who was it with?  When was it?

15 A.    A number of Board members and staff and

16 advisors got together in a room and reviewed the

17 report and prepared a draft of a statement to be

18 issued.

19 Q.    A statement, a public statement?

20 A.    Yes.

21 Q.    And who, if you can remember, was a part of that

22 discussion?

23 A.    Well, Karen Peetz I'm sure was there.  Ken

24 Frazier I'm sure was there.  Richard Edelman was

25 there.
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1 Q.    What did Mr. Edelman do for Penn State?

2 A.    Richard Edelman was hired to provide PR and

3 media advice.

4 Q.    Besides Peetz, Frazier, and Edelman, who else

5 was there?  Was President Erickson there?

6            MR. SCOTT:  Is that a yes, Frank?

7 A.    I'm very sure that President Erickson was there.

8 BY MS. DAMIANI:

9 Q.    Anyone else?

10 A.    There were others there.  I don't remember who

11 was around the room.

12 Q.    If there were others there, do you remember what

13 their role with respect to the University was?  Were

14 they Board members?  Were they part of the Executive

15 Committee?

16 A.    They would have been part of the Executive

17 Committee.  It's likely that Tom Poole was there.

18 Q.    Was this an in-person meeting or was it --

19 A.    In person, yes.

20 Q.    And do you remember what time of day that was?

21 A.    The Freeh Report was issued at 9, so it would

22 have been shortly after that.

23 Q.    Was it a meeting that was planned prior to the

24 release of the Freeh Report?

25 A.    Yes.
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1 Q.    When was the next substantive conversation you

2 remember having?

3 A.    I've probably had a substantive conversation

4 about it every day since then.

5 Q.    In that first conversation, did you all decide

6 on a strategy moving forward in terms of how you were

7 going to deal with the release of the report with the

8 media, whether it be with maybe the NCAA?  Was it

9 even -- I guess that's a better question.

10       At that meeting did you have any knowledge

11 that the NCAA would be interested in the Freeh

12 Report's release?  Was the NCAA discussed at all?

13 A.    I don't remember that the NCAA was discussed at

14 all.

15 Q.    Do you think that's because it wasn't or you

16 just can't remember?

17 A.    I don't know.

18 Q.    You just don't remember?

19 A.    I don't remember the NCAA came up in that

20 meeting.

21 Q.    Do you remember when the first time was that

22 you came to know that the NCAA was interested in the

23 Freeh Report's release?

24 A.    I had a conversation with Donald Remy, I

25 believe on the same day before the Freeh Report came
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1 out,  and so that was my first communication with the

2 NCAA.

3 Q.    And what did you discuss?

4 A.    It was just to touch base and -- it was just to

5 touch base on process.

6 Q.    Process for what?

7 A.    My recollection is that in that call it was

8 mentioned by Donald Remy that he was expecting the

9 University to now answer the questions that had been

10 posed in that November 17 letter.

11 Q.    How did the call come about?  Did you call

12 Mr. Remy?  Did Mr. Remy call you?

13 A.    That I don't remember.

14 Q.    Was it a scheduled call or -- if you can

15 remember, was it a scheduled call or did one of you

16 just call the other?

17 A.    I don't remember, but -- I don't remember.

18 Q.    When you spoke with Mr. Remy, were you both

19 aware that the Freeh Report was going to be coming

20 out the next day?

21 A.    Yes.

22 Q.    And you said the call was about the process

23 following that and mentioned that the NCAA was going

24 to want a response to that mid November 2011 letter

25 that we talked about earlier, is that right?
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1 A.    Right.

2 Q.    Did you talk about anything else?

3 A.    Not that I remember.

4 Q.    So was that the first -- was that posed as the

5 first step in the process answering that November

6 2011 letter?

7 A.    Yes.

8 Q.    Were any other steps posed to you?

9 A.    No.

10 Q.    Did you know Mr. Remy before that conversation?

11 A.    No.

12 Q.    So if you can remember, how would you have known

13 to call him?

14 A.    Either -- he may have placed a call to the

15 General Counsel's office, and I was asked by

16 somebody to return his call.  I just don't know.  I

17 didn't know him beforehand, and he didn't know me.

18 Q.    Did you come to know Mr. Remy during this

19 process that ultimately led to the consent decree?

20 A.    No.

21 Q.    Was that the only time you've spoken with

22 Mr. Remy?

23 A.    It's the only time I spoke with Mr. Remy prior

24 to the consent decree being signed.  I've since had

25 conversations with him.
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1 Q.    So you had that one meeting on July 12th, 2012,

2 I believe that was a Thursday, right after the Freeh

3 Report was released?

4 A.    Mm-hmm.

5 Q.    Can you remember when the first time you had a

6 conversation with Steve Dunham about the Freeh Report

7 was?

8 A.    Well, when you say about the Freeh Report, are

9 you referring to what was in the Freeh Report or the

10 fact that there was going to be a Freeh Report?

11 Q.    Let me ask you that question differently.

12 When was the first time you spoke with Mr. Steve

13 Dunham?

14 A.    He and I had lunch together at the Nittany Lion

15 Inn as part of either his orientation process or his

16 house hunting process or his interview process.  I

17 don't remember what the context was, but he and I had

18 lunch together one-on-one.

19 Q.    Would this have been before or after he was

20 hired?

21 A.    It was before he was confirmed.  My recollection

22 is -- well, now I don't know.  I don't know whether

23 it was part of his interview process or after that.

24 I don't know.

25 Q.    Okay.  And do you remember if Mr. Dunham was
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1 approved -- his retention was approved by the Board

2 before or after the release of the Freeh Report?

3 A.    It was after.

4 Q.    When was the first conversation you had with

5 Mr. Dunham about the Freeh Report coming out?  So

6 this could be before the Freeh Report came out.  I'll

7 ask it differently.

8       Did you speak with Mr. Dunham about the Freeh

9 investigation before the Freeh Report was released on

10 July 12th, 2012?

11 A.    I don't have a specific recollection of that

12 discussion, but it wouldn't be unusual for the fact

13 that Freeh was doing an investigation to be one of

14 the things that we talked about in our lunch.

15 Q.    To your knowledge, did Mr. Dunham, like you,

16 have knowledge that the Freeh Report was coming out

17 on July 12th, 2012 before it was actually released?

18 A.    I think so, yes.

19 Q.    Was he a part of that July 12th, 2012 meeting

20 that occurred right after the release of the Freeh

21 Report?

22 A.    No.

23 Q.    Do you remember when he became involved in

24 discussions regarding the Freeh Report after it was

25 released?
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1 A.    My first conversation about it with him would

2 have been Monday or Tuesday of the following week.

3       (Guadagnino Deposition Exhibit No. 3 was marked

4 for identification.)

5 BY MS. DAMIANI:

6 Q.    Okay.  I'm going to show you what's marked

7 Guadagnino 3.  You'll see at the top it's either an

8 email or a memo from Paula Ammerman.  Who is Paula

9 Ammerman?

10 A.    Paula Ammerman is the former director of the

11 Office of the Board of Trustees, and she also had an

12 associate secretary title, but she ran the Board

13 office.  They have a staff of four or five people

14 that coordinate Board activities.

15 Q.    Okay.  And can you see that the subject is

16 briefing call for Executive Committee on Tuesday,

17 July 17th, at 5:00 p.m. eastern?

18 A.    Yes.

19 Q.    And do you see that the memo is to the members

20 of the Executive Committee?

21 A.    Yes.

22 Q.    And that you're included as a recipient?

23 A.    Yes.

24 Q.    As is Mr. Dunham and President Erickson?

25 A.    Yes.
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1 Q.    Do you remember this call?

2 A.    I remember that we had a call.  I couldn't tell

3 you I remember the call specifically, no.

4 Q.    If you can remember, would this have been the

5 first call you had with the members of the Executive

6 Committee after the Freeh Report was released?

7 A.    I think that's correct, yes.

8 Q.    Have you had other conversations with members

9 of the Executive Committee during the time period

10 after the Freeh Report was released, but before this

11 call?

12            MR. SCOTT:  Other than the session he

13 already testified about?

14            MS. DAMIANI:  Exactly.

15 BY MS. DAMIANI:

16 Q.    Other than that session, were there any other

17 conversations?

18 A.    Conversations with anyone?

19 Q.    Anyone on the Executive Committee, yeah.

20 A.    Between which date and which date?

21 Q.    Between the July 12th, 2012 meeting that you

22 had immediately following the Freeh Report release,

23 and then this call on, I think -- so that would have

24 been a Thursday.  Now this is a Tuesday.  Do you

25 remember any other conversations you had with
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1 members of the Executive Committee during that time?

2 A.    I'm sure that in that time period because we

3 were all together much at the Board meeting in

4 Scranton that the Board meeting lasted from Thursday

5 morning until Friday afternoon.  I'm sure I had

6 conversations with individual members of the

7 Executive Committee during that two-day period, yeah.

8 Q.    So the full Board meeting was held on Friday,

9 July 13th, 2012?

10 A.    That's correct.

11 Q.    And was the Freeh Report discussed at that

12 meeting?

13 A.    I don't remember any substantive discussion of

14 it at the public meeting, no.

15 Q.    What about in any private meeting?

16 A.    I don't remember any discussion other than about

17 the statement.

18 Q.    Okay.  When was the -- during that weekend, I

19 guess, between the end of the Board meeting on the

20 13th and Tuesday, did you have any discussions with

21 Gene Marsh or President Erickson about the Freeh

22 Report?

23 A.    No with respect to President Erickson.  Gene was

24 on his way to a weekend in Maine, I think at some

25 cabin, and he wanted to get a copy of the Freeh



Frank Guadagnino

TSG Reporting - Worldwide     877-702-9580

Page 28

1 Report in order to take with him, and we may have

2 had a conversation about the logistics of getting a

3 copy to him, but no substantive conversation that I

4 recall.

5 Q.    Did you have any conversations with anybody at

6 the NCAA?

7 A.    No.

8       (Guadagnino Deposition Exhibit No. 4 was marked

9 for identification.)

10 BY MS. DAMIANI:

11 Q.    I'm going to show you what's marked Guadagnino

12 4.  Do you see that email from you?

13 A.    Yes.

14 Q.    It's an email from you to Mr. Marsh, cc-ing

15 Mr. Dunham, dated Tuesday, July 17th, 2012 at 6:46

16 p.m.  Do you see that?

17 A.    Yes.

18 Q.    And you say, "Gene, things are moving quickly".

19 Do you see that?

20 A.    Yes.

21 Q.    Do you remember sending this email?

22 A.    Not specifically.

23 Q.    Given that you testified earlier that you

24 remember the 5:00 Executive Committee session and

25 then that this email was sent at 6:46 that same
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1 night, do you recall if maybe something was discussed

2 at the Executive Committee meeting that caused you to

3 send this email?

4 A.    I don't remember it specifically, no.

5 Q.    Do you have any recollection of why you would

6 write "things are moving quickly"?  What would give

7 you that belief?  Who would give you that belief?

8 A.    No.  Not specific -- I don't have a specific

9 recollection of it, no.

10 Q.    You said that no one or -- strike that.  You

11 said that you did not speak with anyone from NCAA

12 during the weekend of -- I guess it would be July

13 14th and 15th, is that correct?

14 A.    That's correct.  To shortcut it, I never spoke

15 to anybody at the NCAA until after the consent

16 decree was issued.

17 Q.    Did President Erickson and/or Mr. Marsh speak

18 with anyone at the NCAA during that time that you

19 know of?

20 A.    President Erickson had multiple conversations

21 with Mark Emmert, and Gene had multiple conversations

22 with the NCAA staff.

23 Q.    Who at the NCAA did Gene Marsh speak with, if

24 you know?

25 A.    I don't know who all were on the call from
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1 their end, but certainly Donald Remy and David Berst.

2 Q.    And how did you come to know that they were

3 having these conversations?

4 A.    They were reported to me.

5 Q.    Who reported them to you?

6 A.    President Erickson reported on his

7 conversations, and Gene reported on his

8 conversations.

9       (Guadagnino Deposition Exhibit No. 5 was marked

10 for identification.)

11 BY MS. DAMIANI:

12 Q.    I'm going to show you what's marked Guadagnino

13 5, and do you see it's an email from Mr. Marsh to you

14 dated Wednesday, July 18th, 2012 at 7:50 a.m.?

15 A.    Yes.

16 Q.    I'll just give you a minute to look it over.

17 I'm going to ask you a couple questions about

18 specific points.

19 A.    Okay.

20 Q.    Did you -- aside from what's in this email,

21 did you have a discussion with Mr. Marsh about

22 the conversations he had with NCAA employees

23 during the beginning of that week, the week of

24 July 16th?

25 A.    Yes.
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1 Q.    Just for the record, it looks like he writes,

2 "These notes are from my two conversations with

3 Donald Remy and then another one where David Berst

4 from the NCAA joined us on Monday, 7/16 and Tuesday,

5 7/17."  Do you see that?

6 A.    Yes.

7 Q.    So is it correct that this email is Mr. Marsh's

8 summary of conversations he had had with Mr. Berst

9 and Mr. Remy?

10 A.    It appears to be, yes.

11 Q.    And that he forwarded his notes to you on

12 Wednesday, July 18th?

13 A.    Yes.

14 Q.    Do you remember having any additional

15 conversations with him about these points or is what

16 is contained in this email all you remember, if you

17 remember any?

18            MR. SCOTT:  Object to the form.

19 A.    I had multiple conversations with Gene and

20 multiple conversations with Steve Dunham and

21 multiple conversations with President Erickson over

22 that period that started Tuesday probably, maybe

23 Monday, through the date the consent decree was

24 signed.  But I can't distinguish what happened in any

25 individual call.
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1 BY MS. DAMIANI:

2 Q.    Can you look at Points 4 and 7 for me.

3 A.    Yes.

4 Q.    4 reads, NCAA wants to move forward as

5 expeditiously as possible.  And then 7 reads, They

6 would like PSU's written response ASAP so the NCAA

7 Board of Directors could review the agreement, and

8 then in parentheses, approve it, at the meeting on

9 August 2.  Do you see that?

10 A.    Yes.

11 Q.    Did Mr. Marsh tell you why the NCAA was looking

12 to move so quickly after the Freeh Report was

13 released?

14            MR. GARDNER:  Objection to form.

15 A.    He may have, but I don't remember that.

16 BY MS. DAMIANI:

17 Q.    And when he says that they would like PSU's

18 written response ASAP, response to what?

19 A.    That I don't know.  At some point during the

20 week we were told that it was no longer necessary

21 for us to respond in writing to the November 17, 2011

22 letter, but I don't remember exactly when in the week

23 that happened.

24 Q.    Okay.  So you're reading is that this may refer

25 to that response?
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1 A.    It may.

2 Q.    And the rest of that sentence is, so the NCAA

3 Board of Directors could review the agreement.  What

4 agreement is he talking about, if you remember?

5 A.    I don't know.

6 Q.    Then if you look at Point 6, it says, NCAA's

7 preference is that this matter be resolved without a

8 traditional enforcement case or proceeding, hearing,

9 etcetera.  No director would be assigned to the case.

10 That's why the discussions are with Donald Remy and

11 not Julie Roe.  They expect and want an active

12 discussion with PSU in the days ahead on what is

13 being considered re corrective actions and penalties.

14       Do you remember him conveying this to you, this

15 preference that the matter be resolved without

16 traditional enforcement?

17 A.    At some point early in the week Gene relayed

18 that the NCAA thought that this matter should be

19 handled, could be handled, outside of the traditional

20 committee on infractions process through an

21 administrative proceeding.

22 Q.    And did you understand what that administrative

23 proceeding would look like?

24 A.    It was described as either the Executive

25 Committee or the Division I Board of Directors
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1 taking action pursuant to authority that was in the

2 NCAA bylaws to take action directly.

3 Q.    And could you explain to me a little bit more

4 about the authority that was contained in the NCAA

5 bylaws?

6 A.    Not really.  I'm not an expert on the NCAA or

7 NCAA enforcement mechanisms, so I can only tell you

8 my layman's understanding of it.

9 Q.    Why don't we start with that.

10 A.    My understanding was that the bylaws in the

11 constitution of the NCAA allowed the Board or the

12 Executive Committee to take action in areas where

13 there was an association-wide issue.

14 Q.    Okay.  And what was the association-wide issue

15 here?

16 A.    Here, the way it was described was that it was

17 an issue of institutional control, and it would have

18 had an association-wide import.

19 Q.    Who gave you the information regarding this

20 authority?

21 A.    Gene Marsh.

22 Q.    Did you rely exclusively on Gene March or

23 information regarding what was authorized or not

24 authorized under NCAA bylaws?

25 A.    Yes.
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1 Q.    So what you just described to me, that's coming

2 through Mr. Marsh to you?

3 A.    Correct.

4 Q.    And then if you look at Point 8, the second

5 sentence reads, this matter to then -- I believe it

6 was supposed to be them -- is about 50 percent

7 substance and 50 percent politics/pressure for the

8 NCAA and Penn State to do something.  Do you see

9 that?

10 A.    Yes.

11 Q.    What did you understand him to mean by that, if

12 you can remember?

13 A.    I don't remember that we ever -- I don't

14 remember any specific discussion of that particular

15 point, so I don't --

16 Q.    Do you think this email was the only discussion

17 you had regarding --

18 A.    We had long and -- we had long discussions.  I

19 don't remember any specific discussion of this

20 particular point.

21 Q.    Did you -- do you recall having any discussion

22 at all about the NCAA's motivation in having

23 discussions with Penn State about the findings in the

24 Freeh Report?

25 A.    I can't recall any specific discussions about
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1 motivation, no.

2 Q.    If you just flip to the second page, you see

3 Point 4 about a third of the way down the page?

4 A.    Yes.

5 Q.    The last sentence reads, Remy briefly mentioned

6 the death penalty.  Do you see that?

7 A.    Yes.

8 Q.    What was your understanding at the time this

9 email was written, it would have been midweek the

10 week of July 18th, 2012, about the possibility of

11 the death penalty being posed?

12            MR. SCOTT:  It was Tuesday -- no.  It was

13 Wednesday, July 18th.

14 A.    My understanding generally about the death

15 penalty came both from President Erickson through

16 his discussions with Mark Emmert and from Gene from

17 his discussions with the NCAA staff, and it was my

18 understanding that a majority of the members of the

19 Board favored the imposition of the death penalty.

20 That's what we had been told.

21 BY MS. DAMIANI:

22 Q.    At this time, Wednesday, July 18th, 2012, did

23 you know of the possibility of a consent decree?

24 A.    I don't remember exactly when the discussion

25 turned to a consent decree.  I don't remember
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1 exactly that we -- I don't remember that anybody

2 referred to it as a consent decree until we actually

3 saw the draft, but at some point during the week, the

4 discussion turned into a written resolution that

5 would be an alternative to a unilateral action by

6 the NCAA.

7 Q.    You used the word "resolution".  Why did you

8 choose to use that word?

9 A.    Because it was in some real fashion a dispute

10 as to or a potential dispute over the NCAA's

11 enforcement authority and its ability to impose the

12 sanctions.

13 Q.    So you said it was a dispute about the NCAA's

14 authority.  Authority --

15 A.    Potentially.

16 Q.    It was potential what?

17 A.    It was potentially a dispute about authority.

18 Q.    What was the dispute about the authority?  Can

19 you explain that to me?

20 A.    At least one -- at least one path that this

21 could have gone would have been for the NCAA to

22 unilaterally impose sanctions on the University.

23 The discussion was what we -- what the University

24 could do if that happened, and the answer was we

25 would have to litigate.  And so a consent decree
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1 resolved that potential issue, so that's why I used

2 resolution.

3 Q.    When you say litigate, are you referring to the

4 NCAA enforcement proceedings?

5 A.    No.

6 Q.    What are you referring to?

7 A.    I'm referring to unilateral action by the Board

8 of Directors or by the Executive Committee.  If the

9 University were to challenge that, it would have had

10 to have been through litigation was my understanding.

11 Q.    So then from your perspective, what were the

12 options that Penn State had at this time midweek,

13 July 18th, 2012, with regard to resolving issues with

14 NCAA?

15 A.    Midweek?

16 Q.    Yes.

17 A.    I really can't say mid -- I can't pinpoint it to

18 midweek.

19 Q.    Initially, how about?

20 A.    Initially we were gathering -- initially we

21 were gathering information, and the NCAA said that

22 they would prefer to handle this as an administrative

23 matter and not go through the committee on

24 infractions.

25       So there's a divergence in the path there,



Frank Guadagnino

TSG Reporting - Worldwide     877-702-9580

Page 39

1 Committee on Infractions or administrative

2 resolution.  And then at some point what happens if

3 we refuse the administrative resolution, what happens

4 then.

5 Q.    Okay.

6 A.    That's another path.  Then we either live with

7 it or we try to challenge it.

8 Q.    And what happens if you didn't go with the

9 NCAA's preference not to go through the traditional

10 enforcement proceeding?

11            MR. SCOTT:  Object to the form.

12 A.    I don't know.  I don't know what happens.

13 BY MS. DAMIANI:

14 Q.    You don't know what happens.  Was the death

15 penalty presented as a potential consequence of some

16 sort of resolution or was it presented as a

17 consequence of going through the traditional

18 enforcement process or was it both?

19 A.    It wasn't presented in that way.

20 Q.    How was it presented?

21 A.    We were informed that a majority of the Board

22 favored the death penalty.

23 Q.    Okay.

24 A.    That was background for the discussions that we

25 were having.
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1 Q.    So it was background.  It was just useful

2 information for you to know?

3 A.    More than useful information.

4 Q.    How was it useful to you?

5 A.    It's useful in determining which path you take

6 in your decision tree.

7 Q.    In what way?

8            MR. SCOTT:  Excuse me.  I don't know if

9 you're getting a chance to finish all of your

10 answers.

11 A.    Okay.

12            MR. SCOTT:  You're jumping in pretty quick.

13 If we can just slow down the pace.  Maybe he's

14 finishing his answer, but I can't tell for sure.

15 Okay?

16            MS. DAMIANI:  Okay.

17 A.    In any analysis of what to do in a given

18 situation, you have to measure what might happen if

19 you don't do X.  If I do X, what's going to happen.

20 If I do Y, what's going to happen.  If I don't do X,

21 what's going to happen.

22       Death penalty loomed over us as a possibility at

23 least if we don't do X.  So in that way, the fact

24 that we had been told that the death penalty was

25 favored by a majority of the Board was an important
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1 consideration to us.

2       (Guadagnino Deposition Exhibit No. 6 was marked

3 for identification.)

4 BY MS. DAMIANI:

5 Q.    I'm going to show you what's been marked

6 Guadagnino 6.  If you look at the top, it's an email

7 from you to Gene Marsh dated Wednesday, July 18th,

8 2012 at 6:36 p.m.?

9 A.    Yes.

10 Q.    About halfway down the page is an email sent by

11 you at 3:52 that afternoon?

12 A.    Yes.

13 Q.    It says, "Okay, thanks.  Would it be

14 preferable/advantageous for us to take the lead on

15 drafting".  Do you see that?

16 A.    Yes.

17 Q.    Do you remember having a discussion beyond this

18 email about drafting of any sort of resolution?

19 A.    I don't remember any specific discussion of it,

20 but at some point in the middle of the week it became

21 clear that the discussions were going to be reduced

22 to writing, and my suggestion was whether it would be

23 preferable for us to write it than the NCAA.

24 Q.    Okay.  And Mr. Marsh responds above that email,

25 "I think I'd like to get a feel for that tomorrow.
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1 I'm guessing the suggestion from Emmert that they

2 might do it is the result of a conversation there and

3 not just his notion."  Do you see that?

4 A.    Yes.

5 Q.    Do you remember ever speaking with Mr. Marsh

6 after this email about whether or not the NCAA or

7 you would take the lead on drafting?

8 A.    I don't remember the specific conversation, but

9 we were told they would write it, and that was the

10 end of the discussion.

11 Q.    Were you told why they would write it?

12 A.    No.

13 Q.    Okay.

14 A.    I don't remember what I was told.  I don't

15 remember any discussion of this at all.

16 Q.    Okay.

17 A.    What I remember is I made the suggestion, the

18 information came back they're going to write it, and

19 that was the end of it.

20 Q.    Okay.  If you look at the bottom of that email,

21 it's from Gene Marsh to you at 2:53 p.m.?

22 A.    Mm-hmm.

23 Q.    And he writes, "Looks like my next talk with

24 Berst and Remy will be Thursday at noon."  Do you see

25 that?
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1 A.    Yes.

2       (Guadagnino Deposition Exhibit No. 7 was marked

3 for identification.)

4 BY MS. DAMIANI:

5 Q.    I'm showing you Guadagnino 7.  I'll give you a

6 chance to look at the email.

7 A.    Okay.

8 Q.    Do you see towards the middle of the page is an

9 email from Gene Marsh to you and Mr. Dunham dated

10 Thursday, July 19th, 2012 at 9:59 a.m?

11 A.    Yes.

12 Q.    And he writes, "Steve and Frank, here is the

13 agenda for my call with the NCAA today."

14 A.    Yes.

15 Q.    And then he's forwarding you an email from

16 Mr. Remy laying out items for discussion?

17 A.    Yes.

18 Q.    And above that you say, "Thanks.  I am available

19 after 3 p.m. if you have time for an update."

20 A.    Yes.

21 Q.    And then above that Mr. Marsh writes, "I just

22 got off the phone.  I wish we could talk right away."

23 Do you see that?

24 A.    Yes.

25 Q.    If you can remember, did you have a call with
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1 Mr. Marsh on that Thursday?

2 A.    I believe I did, yes.

3 Q.    Okay.  Do you remember at all what you talked

4 about?

5 A.    Again, I don't remember the specific details of

6 particular calls.

7       (Guadagnino Deposition Exhibit No. 8 was marked

8 for identification.)

9 BY MS. DAMIANI:

10 Q.    I'm going to show you Guadagnino 8.  Do you see

11 at the top it's an email from you to Mr. Marsh dated

12 Thursday, July 19th, 2012 at 12:53?

13 A.    Yes.

14 Q.    If you go all the way down to the bottom of the

15 first page, there's an email that was forwarded to

16 you.  It's an email from Mr. Remy to Mr. Marsh.  The

17 subject is "one more thing"?

18 A.    Yes.

19 Q.    And he writes, "Gene, I apologize, but I

20 neglected to mention an additional penalty, vacation

21 of football wins from 1998 forward."  Do you see

22 that?

23 A.    Yes.

24 Q.    And this email was forwarded to you by Mr.

25 Marsh?



Frank Guadagnino

TSG Reporting - Worldwide     877-702-9580

Page 45

1 A.    Yes.

2 Q.    And you respond "wow"?

3 A.    Yes.

4 Q.    Why did you respond "wow", if you can remember?

5 A.    Because I knew that was going to be an

6 emotional issue for the Penn State community.

7 Q.    Was this the first time you had heard that

8 vacation of football wins was a possibility?

9 A.    I believe it was, yes.

10       (Guadagnino Deposition Exhibit No. 9 was marked

11 for identification.)

12 BY MS. DAMIANI:

13 Q.    I'm going to show you what's Guadagnino 9.  Do

14 you see at the top it's an email from Mr. Marsh to

15 President Erickson, Mr. Dunham, and yourself?

16 A.    Yes.

17 Q.    And he writes, "I just had a good conversation

18 with Frank and Steve and have relayed some matters

19 for consideration by the NCAA group directly to

20 Donald Remy and David Berst who are in the meeting

21 and checking their email."  Do you see that?

22 A.    Yes.

23 Q.    And if you could, just take a minute to look at

24 that email.

25            MR. SCOTT:  All the emails or just the
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1 one?

2            MS. DAMIANI:  Just look at the to and from

3 to see the flow of the conversation.  That would be

4 great.

5 A.    Yes.

6 BY MS. DAMIANI:

7 Q.    Do you see towards the bottom of the first page

8 Mr. Marsh writes to Mr. Erickson, Mr. Dunham, and

9 yourself, it's dated Thursday, July 19th, 2012, at

10 3:26 p.m.?

11 A.    Yes.

12 Q.    And he writes, "I have given Frank a quick

13 review on the phone, but here is the report, a little

14 disorganized."  Do you see that?

15 A.    Yes.

16 Q.    And he goes on to list a number of different

17 points to give you an update on conversations with DB

18 and DR presumably referring to Donald Remy and David

19 Berst, is that right?

20 A.    I expect so, yes.

21 Q.    If you look at the first line of the last

22 paragraph on the first page, he writes, A majority

23 of the NCAA board is still clamoring for the death

24 penalty, but are receptive to having a different

25 package proposed.  Do you see that?
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1 A.    Yes.

2 Q.    What was your understanding about your ability

3 to suggest alternative sanctions to the NCAA?

4 A.    We were given no opportunity to suggest

5 sanctions.

6 Q.    What opportunity, if any, were you given to

7 discuss the matter with NCAA?

8 A.    Well, Gene Marsh had a number of discussions

9 throughout the week and presented Penn State's

10 position.  But when the document came to us with the

11 sanctions included, it was given to us with a message

12 that we had little opportunity for change.

13 Q.    If you go to Page 3 about halfway down the page

14 is a paragraph that starts "process"?

15 A.    Yes.

16 Q.    And it reads, after, and then in parentheses,

17 if, we reach an agreement, the NCAA Board would

18 approve and then it would move to Penn State for

19 Board action, soon followed by a press conference by

20 NCAA-school would have its own after NCAA.

21 A.    Yes.

22 Q.    Do you remember if there were discussions about

23 whether or not the Penn State Board had to approve

24 any agreement with the NCAA?

25 A.    I don't remember any discussions specifically
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1 with Gene, no.

2 Q.    Did you at any point question whether or not

3 Board approval was required before President Erickson

4 could sign the consent decree?

5 A.    Yes.

6 Q.    Can you tell me about that?

7 A.    The issue came up midweek with respect to

8 process and whether Board approval was required.  And

9 at some point during the week I had a conversation

10 with Steve about it, and then did my own homework

11 with respect to the University's governance documents

12 to see whether the president had the authority or

13 didn't.

14 Q.    And what did your research reveal?

15 A.    The president is the -- starting with the

16 Board, the Board has general oversight over the

17 University.  It delegates authority to the President

18 to operate the University with certain reserved

19 powers which were set forth in the bylaws and the

20 standing orders.

21       We went through the standing orders to see what

22 powers had been reserved to the Board, and there are

23 a number of them, and none of them had to do

24 anything with this.  So just on a general basis, the

25 President does have the authority to manage the
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1 University, subject to these reserved powers which

2 didn't say anything about signing this consent

3 decree.

4 Q.    Just to make sure I'm understanding what you're

5 saying, there were broad powers granted to the

6 President of the University?

7 A.    Correct.

8 Q.    Then it delegated other authority for other

9 matters to other officers of the University, and none

10 of those delegated powers, under your assessment,

11 applied to this situation?

12            MR. SCOTT:  Object to the form.

13            MR. GARDNER:  Join.

14 A.    None of the reserved powers applied to the

15 situation.  So when you look at the University's

16 governance documents, it says that certain matters

17 must be approved by the Board.  The budget must be

18 approved by the Board.  Capital expenditures over a

19 certain threshold must be approved by the Board.  The

20 appointment of vice presidents and deans must be

21 approved by the Board.

22       So there were certain things that the Board

23 had previously determined these are the things that

24 we must approve, and none of those things related to

25 this.  So you look back to the President's general
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1 authority to enter into contracts, to commit to

2 operating expenses, etcetera.

3 BY MS. DAMIANI:

4 Q.    So based on that analysis, what did you conclude

5 about President Erickson's ability to enter into an

6 agreement with the NCAA?

7 A.    That he had the authority.

8 Q.    And with whom did you discuss your analysis?

9 A.    Initially with Steve, also with Paula Ammerman

10 who had a lot of historical knowledge.  She had been

11 in that role for more than 25 years and had a lot of

12 historical background and ultimately with the

13 Executive Committee prior to the President signing.

14 Q.    Do you remember when you communicated your

15 analysis to the Executive Committee?

16 A.    It would have been on the Sunday afternoon

17 conference call prior to the President signing.

18       (Guadagnino Deposition Exhibit No. 10 was marked

19 for identification.)

20 BY MS. DAMIANI:

21 Q.    I'm going to show you what's been marked

22 Guadagnino 10.

23 A.    Yes.

24 Q.    It's a memo from Ms. Ammerman to the members of

25 the Executive Committee also Dunham, Guadagnino,
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1 Poole.  Do you see that?

2 A.    Yes.

3 Q.    And it's says, Please be advised for the need

4 for a briefing call tomorrow, Sunday, July 22nd at

5 5:00 p.m.  Do you see that?

6 A.    Yes.

7 Q.    Is this the call where you believe you

8 communicated that analysis to the Executive

9 Committee?

10 A.    I'm not sure that I communicated the analysis

11 to the Executive Committee, but I did communicate

12 that the President had the authority to sign, and I

13 believe that's this call, yes.

14 Q.    Okay.  And did you, at any point, communicate

15 your analysis to the Executive Committee and/or the

16 full Board?

17 A.    Yes.

18 Q.    Before or after the consent decree was signed?

19 A.    After the consent decree was signed, Karen Peetz

20 asked me to put my analysis in writing because a

21 couple of the trustees had raised questions.  So I

22 did and distributed that to the Board.

23            MS. DAMIANI:  This might be a good time for

24 a break.

25     (Recess taken from 12:16 p.m. until 12:24 p.m.)
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1 BY MS. DAMIANI:

2 Q.    When was the first time you remember seeing a

3 draft of the consent decree?

4 A.    A little bit after midnight on Friday night.

5 Q.    And when you saw this draft, what was your

6 understanding of your ability to make or suggest

7 changes?

8 A.    My understanding is that we had some room to

9 suggest changes, but not with respect to the

10 principal terms, the principal sanction terms.

11 Q.    And what would you say were the principal

12 sanction terms?

13 A.    The bowl ban, the scholarship reductions, the

14 probation, the monitorship, the AIA.

15 Q.    The substantive terms?

16 A.    The substantive terms.

17 Q.    I just want to ask one follow-up question

18 about your understanding of the NCAA's involvement

19 with the Freeh Group's investigation.  Were you aware

20 that the NCAA was suggesting witnesses for the Freeh

21 Group to interview?

22 A.    No.

23            MR. GARDNER:  Object to the form.

24 BY MS. DAMIANI:

25 Q.    Were you aware that the NCAA was giving
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1 presentations to the Freeh Group about NCAA bylaws?

2 A.    No.

3            MS. DAMIANI:  That's it.

4            MR. SCOTT:  You guys have any?

5            MR. GARDNER:  A couple.  Actually, more

6 than a couple.  Some.

7            (Guadagnino Deposition Exhibit No. 11 was

8 marked for identification.)

9                   CROSS EXAMINATION

10 BY MR. GARDNER:

11 Q.    Mr. Guadagnino, I've given you what's been

12 marked as Exhibit 11 to your deposition.  It is an

13 affidavit of yours; correct?

14 A.    Correct.

15 Q.    And do you recall giving this affidavit about a

16 year ago?

17 A.    I do.

18 Q.    Okay.  And that was in the context of another

19 lawsuit?

20 A.    It was in the context of a Right To Know law

21 request that had been made to the Department of

22 Education.

23 Q.    Did you review your affidavit carefully before

24 you signed it?

25 A.    I did.
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1 Q.    Was it accurate?

2 A.    Yes.

3 Q.    Was the affidavit used to try to prevent an open

4 records disclosure of all the Freeh firm's privileged

5 work in the context of the Sandusky investigation?

6 A.    The affidavit was in support of an argument that

7 the University made that the Freeh Group's

8 communications with the University were privileged

9 and work product and protected by the Work Product

10 Doctrine.

11 Q.    If you look at Paragraph 7, please, it's on

12 numbered Page 3, I believe.

13 A.    Okay.

14 Q.    You stated that the University requested that

15 FSS -- that's the Freeh firm; right?

16 A.    Correct.

17 Q.    The University requested that the Freeh firm

18 provide periodic updates on the status of the

19 investigation to representatives of the NCAA and the

20 Big Ten?

21 A.    Correct.

22 Q.    And that's true that happened?

23 A.    I believe it did, yes.

24 Q.    So the University requested that the Freeh firm

25 provide periodic status updates on its investigation
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1 to both the NCAA and the Big Ten; right?

2 A.    That's correct.  They were our lawyers.

3 Q.    Then you go on to state that the updates related

4 primarily to the process and progress of the

5 investigation and discussions of publicly available

6 information; correct?

7 A.    That was my understanding based on my

8 conversations with Omar McNeill, correct.

9 Q.    Do you still believe that to be the case today?

10 A.    I do.  I have no reason not to think that that

11 was the case.

12 Q.    Okay.  If you could, I think I did a better job

13 tracking exhibits today.  If you could grab Exhibit 5

14 that's already been marked.  It should be a July

15 18th, couple of emails.  Do you have it?

16 A.    Okay.

17 Q.    You recall discussing this earlier?

18 A.    Yes.

19 Q.    In the Gene Marsh email that is the bulk of

20 Exhibit 5, he states that his email and notes of his

21 two conversations with Donald Remy and one where

22 David Berst from the NCAA joined; right?

23 A.    That's what he says in his email, correct.

24 Q.    And you understood he was relating the substance

25 of his conversations with the NCAA to you and later
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1 to others?

2 A.    Yes.

3 Q.    He notes that the tone of the conversations was

4 good and constructive; right?

5 A.    That's what the email says, yes.

6 Q.    Did you have any reason at the time to dispute

7 that the tone of the conversations between Penn

8 State's lawyer and the NCAA's lawyer were both good

9 and constructive?

10 A.    No.

11 Q.    He then goes on and has a bunch of numbered

12 points and observations and wishes.  Do you see

13 those?

14 A.    Yes.

15 Q.    The first one he notes that it's a very fluid

16 situation.  What was a fluid situation?  What did you

17 understand Mr. Marsh to be communicating here?

18 A.    What I understood at the time was that there

19 were a lot of discussions going on, both between the

20 NCAA staff and its Board and among the Board members

21 themselves, and that there wasn't a concrete proposal

22 or a concrete resolution at that time.

23 Q.    Number 6, he notes that it was the NCAA's

24 preference for the matter to be resolved without a

25 traditional enforcement case or proceeding, hearing,
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1 etcetera.  Do you recall those discussions with Mr.

2 Marsh?

3 A.    Yes.

4 Q.    He says that's why he's been talking to Donald

5 Remy and not Julie Roe.  Did you understand the

6 significance of Julie Roe not being involved in the

7 discussions with Mr. Marsh?

8 A.    Only that she was an enforcement officer.

9 Q.    Did you understand from Mr. Marsh that if this

10 had been a traditional enforcement action, he would

11 have been talking to her rather than Donald Remy?

12 A.    I don't remember a specific discussion about

13 that.

14 Q.    When he laid that out here in Number 6 on

15 Exhibit 5, did you understand that's what he was

16 communicating?

17 A.    Yes.

18 Q.    Number 4 of the next page, still on Mr. Marsh's

19 email which is the bulk of Exhibit 5.  Do you see the

20 heading postseason ban?

21 A.    Yes.

22 Q.    The last sentence says Remy briefly mentioned

23 the death penalty.  Do you see that?

24 A.    Yes.

25 Q.    Was that the first time you had heard mention
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1 of the death penalty having any application to the

2 Sandusky matter?

3 A.    I don't know.  I don't know.

4 Q.    Okay.  Do you recall seeing it in writing at any

5 point before this Wednesday, July 18th email?

6 A.    I don't.  In writing from whom?

7 Q.    From anyone.

8 A.    No, I don't.

9 Q.    It seems in reading this, and that's all I can

10 do because I wasn't there, that Mr. Marsh is saying,

11 hey, by the way, Remy briefly mentioned the death

12 penalty.  There's no mention in Exhibit 5 of it's

13 going to be imposed and here's how it's going to

14 happen.

15       Was that your understanding or is that --

16 A.    It was -- no one ever said the death penalty

17 will be imposed, at least not to me.

18 Q.    And that includes Mr. Marsh, I assume?

19 A.    Correct.

20 Q.    As well as President Erickson?

21 A.    Mm-hmm.

22 Q.    I need a --

23 A.    Yes.

24       (Guadagnino Deposition Exhibit No. 12 was marked

25 for identification.)
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1 BY MR. GARDNER:

2 Q.    Exhibit 12 of your deposition is a July 19th,

3 8:46 p.m. email from Gene Marsh to President

4 Erickson, yourself, Mr. Dunham, and copying Mr.

5 Marsh's partner Bill King; correct?

6 A.    Yes.

7 Q.    And he is relaying another conversation he's

8 had with Donald Remy and Mr. Berst; right?

9 A.    Yes.

10 Q.    Now, you said you talked -- you didn't talk to

11 anybody at the NCAA other than a very early phone

12 call with Mr. Remy?

13 A.    That's correct.

14 Q.    And that was true through the execution of the

15 consent decree?

16 A.    Correct.

17 Q.    So at this point in time, your only sources of

18 information of what the NCAA was thinking or what

19 they wanted or didn't want came from either Mr. Marsh

20 or President Erickson; correct?

21 A.    That's correct.

22 Q.    And here Mr. Marsh says in this second

23 paragraph, I guess, they assured me again and again

24 that the majority sentiment on the Board is that the

25 death penalty should be imposed for more than a year.
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1 A.    That's what it says, yes.

2 Q.    So we went from hours before Mr. Remy briefly

3 mentioning it to now you getting a report from your

4 NCAA counsel that the majority sentiment on the Board

5 is the death penalty should be imposed for more than

6 a year?

7 A.    As the week went on, sanctions, as described to

8 us, got worse.

9 Q.    Now, he doesn't say in this email how that death

10 penalty would be imposed.  In other words, what the

11 procedural mechanism would be or what would proceed

12 it, does he?

13 A.    No, he does not.

14 Q.    Next paragraph, they also assured me that in the

15 discussion, all the arguments I made today were

16 weighed and that those we added at the end of the day

17 were also discussed.

18 A.    Yes.

19 Q.    Was it your understanding that Mr. Marsh was

20 taking back responses he was advocating on Penn

21 State's behalf?

22 A.    Yes.

23 Q.    And the arguments that he was making on your

24 behalf were being considered?

25 A.    They said that they were weighed.  Whether they
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1 were considered or not, I don't know what they did.

2 Q.    Okay.  He then goes on to say the penalties as

3 proposed come after consideration of such things as

4 Penn State's lack of major infractions history, the

5 involvement of the Freeh Group and cost, full

6 acceptance of all Freeh recommendations, and full

7 acceptance of all recommendations coming in the

8 future, the change in personnel, etcetera.

9       Did you understand that those were all points

10 that Mr. Marsh was using to advocate on Penn State's

11 behalf at this time?

12 A.    Yes.

13 Q.    And you were behind him using these points to

14 advocate for lesser penalties?

15 A.    These were points that we had discussed with

16 Gene as mitigating factors.

17 Q.    Okay.  And they included full acceptance of all

18 Freeh recommendations?

19 A.    With some wiggle room to continue to review and

20 analyze them.  We only had them for a week, so we

21 wanted to have some room to continue to go through

22 them and make sure that they were in the best

23 interest of the University.

24 Q.    If you go down to specifics, Number 1 says, they

25 dropped the postseason ban from five years to four.
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1 Did you recall Mr. Marsh advocating that four years

2 was the standard matriculation period and that five

3 years would hit more than that period and it should

4 be reduced?

5 A.    I don't remember specific discussion of that,

6 no.

7 Q.    Do you know why the postseason ban dropped from

8 five years to four in the final consent decree?

9 A.    I don't know what the word "dropped" means in

10 this context.  I don't know what he meant by dropped

11 because there had never been anything formally

12 proposed to drop from.

13 Q.    Do you recall the discussion being one year

14 postseason ban, then it went up to five years, then

15 it went down to four years?  And if you don't, tell

16 me you don't.

17 A.    I don't remember the specifics on that.  What I

18 do remember is that the first iteration of proposed

19 or possible sanctions included a $30 million fine and

20 a one-year bowl ban, I believe.  And then as the week

21 went by, the sanctions got worse.  They got more

22 onerous toward the University.

23 Q.    You would agree with me that a postseason ban

24 going from five years down to four years would not be

25 getting worse, that would be getting better?
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1 A.    It depends on where you start from.

2 Q.    Fair enough.

3 A.    Starting from one, it is marginally better.  I

4 would concede that.

5 Q.    Okay.  In Number 3, do you recall there being

6 discussion early on about a sanction relating to Penn

7 State Board members and their ability to participate

8 in sporting events, and that that was ultimately

9 dropped?

10 A.    I remember Gene telling me that they -- that

11 someone had raised that as a possible idea, and that

12 that -- I know it didn't make it into the final

13 consent decree, but I don't remember a specific

14 discussion about that.

15 Q.    The last note there kind of before sign off

16 says they thought if the case proceeded through the

17 normal infractions process, it would come out the

18 same way.  Do you recall Gene reporting that to you?

19 A.    In a general way, yes.  Not specifically.

20 Q.    And did you get Gene's assessment based on his

21 NCAA expertise on how the case would -- whether you

22 would be better off in the normal infractions process

23 then going into what turned out to be a consent

24 decree process?

25 A.    We did have that discussion, and my
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1 recollection is that Gene's ultimate guidance was

2 that he could not guarantee that it would come out

3 better.

4 Q.    Did he, in fact, say it might even come out

5 worse?

6 A.    He may have.

7 Q.    If we can go to Exhibit 9, please.

8 A.    Okay.

9 Q.    We looked at this earlier today; right?

10 A.    Yes.

11 Q.    If you go down to the last paragraph on the

12 first page of Exhibit 9.

13 A.    Yes.

14 Q.    This is Gene Marsh later on July 19th at 3:26

15 p.m. giving a review following a review he gave you

16 on the phone; correct?

17 A.    Correct.

18 Q.    And he reports that a majority of the NCAA

19 Board is still clamoring for the death penalty, but

20 are receptive to having a different package proposed;

21 right?

22 A.    That's what it says, yes.

23 Q.    And did you understand that at the time to be

24 the state of play?

25 A.    Yes, although I believe that the word
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1 "proposed" meant proposed by the staff of the NCAA,

2 not proposed by the University.

3 Q.    Okay.  Thank you.  Despite the language at the

4 bylaws, David Berst believes, and then it says in

5 parens, not advocating it, the death penalty could be

6 imposed through the language in the bylaws that gives

7 the Committee on Infractions the authority to impose

8 any penalty.

9       Do you recall Mr. Marsh reporting?

10 A.    I recall Gene reporting that he believed --

11 that David Berst believed that the death penalty

12 could be imposed, yes.

13 Q.    And that he said that the reason he thought it

14 could be imposed it was because the bylaws gave the

15 Committee on Infractions the authority to impose any

16 penalty, just like Mr. Marsh is reporting here?

17 A.    I don't remember that specifically, but it was

18 my understanding that David Berst believed that the

19 NCAA had the authority to impose the sanctions

20 through the process that it used, and that the death

21 penalty was a possible sanction.

22 Q.    Okay.  So when Mr. Marsh reports to you, as he

23 did on Exhibit 9 of your deposition, that the

24 Committee on Infractions had the authority to impose

25 the death penalty, did you understand that meant
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1 through the Committee on Infractions process or did

2 you give it any thought?

3 A.    No.  It was not my understanding that that

4 was the only way that the death penalty could be

5 imposed.

6 Q.    Did you ask -- did you see anywhere on Exhibit

7 9 or any of the documents that we've marked as

8 exhibits today where Mr. Marsh suggests that the

9 death penalty could be imposed in any way other than

10 through the Committee on Infractions process?  I'm

11 just talking about in writing, if you recall.

12 A.    I don't recall.

13 Q.    You would agree with me that Exhibit 9 here he

14 specifically referring to Berst believing the death

15 penalty could be imposed through the Committee on

16 Infractions process; correct?

17            MS. DAMIANI:  Objection.

18 A.    I'm not sure it says that.  It says David

19 Berst believes, not advocating it, the death penalty

20 could be imposed through language in the bylaws that

21 gives the COI the authority to impose penalty.

22 BY MR. GARDNER:

23 Q.    Do you understand, as you sit here today, what

24 COI refers to?

25 A.    Committee on Infractions.
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1 Q.    And what is your understanding -- what was your

2 understanding of what the Committee on Infractions

3 was at the time you're having these discussions with

4 Mr. Marsh?

5 A.    The Committee on Infractions was a committee of

6 the membership that reviewed allegations of breaches

7 or violations of the NCAA rules and regulations and

8 took action.

9 Q.    What was your understanding of how the

10 Committee on Infractions -- what happened prior to

11 the Committee on Infractions receiving something to

12 consider?

13 A.    I don't have any recollection of thinking about

14 that at all.

15 Q.    As you sit here today, do you know what the

16 various processes are that happen prior to the

17 Committee on Infractions getting a dispute to

18 consider?

19 A.    I don't, no.

20 Q.    You relied on Mr. Marsh for that?

21 A.    Correct.

22 Q.    Were you happy with the work he did?

23 A.    Was I personally happy?  Yes, I was.

24 Q.    Satisfied?

25 A.    Yes.
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1       (Guadagnino Deposition Exhibit No. 13 was marked

2 for identification.)

3 BY MR. GARDNER:

4 Q.    Exhibit 13 to your deposition is a July 20th

5 email from Mr. Marsh to yourself; correct?

6 A.    Correct.

7 Q.    First, he reports that he hasn't had any

8 additional conversations with the NCAA since the

9 discussion you guys had that morning; right?

10 A.    Correct.

11 Q.    And then he goes on and says I want to make sure

12 that I'm entirely clear on this point, that Penn

13 State does not -- in all caps -- want to take its

14 chances in the traditional infractions process.  Then

15 he says correct.

16       Do you recall Gene wanting to make clear that

17 Penn State did not want to take its chances in the

18 traditional infractions process?

19 A.    Yes.

20 Q.    Okay.  And what was Penn State's response back?

21 A.    We had a further discussion with that including,

22 I think, with President Erickson and discussed the

23 possible outcomes and received guidance from Gene

24 that he did not -- he could not guarantee that an

25 infractions process would come out any better, and
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1 it would certainly take time, and it would certainly

2 take money, and it would certainly take energy, and

3 it would certainly be a distraction.  But Gene wanted

4 to make sure that all options were considered, as a

5 good lawyer would, so we did.

6 Q.    And one of those options was the traditional

7 infractions process?

8 A.    It might have been.

9       (Guadagnino Deposition Exhibit No. 14 was

10 marked for identification.)

11 BY MR. GARDNER:

12 Q.    Exhibit 14 to your deposition is a series of

13 emails between you, Mr. Marsh, Mr. Dunham, Mr. King,

14 and President Erickson; correct?

15 A.    Yes.

16 Q.    Or at least most of those people on most of the

17 emails.  Let's look at the large email from Mr. Marsh

18 that begins a third of the way down on the front page

19 of 14.

20 A.    Okay.

21 Q.    You can review, obviously.  I know you know

22 this, but if you want to take a minute to review the

23 whole thing, you let me know.

24 A.    Thank you.

25 Q.    Mr. Marsh reports on July 20th, I think that is
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1 what they want, to cripple the program.  That's an

2 idea that was raised by somebody -- you, actually,

3 the day before, the night before; correct?

4 A.    Right.

5 Q.    And he's responding, he says, yeah, I think

6 that is the issue.  Do you recall a discussion of the

7 perfect storm since the Freeh Report had come out,

8 bad press articles?

9 A.    I'm very familiar with that, yes.

10 Q.    Was that -- at this time did you agree with Mr.

11 Marsh's assessment of the perfect storm?

12 A.    I'm not sure exactly what he was referring to as

13 the perfect storm, but certainly the -- we had

14 significant issues of great magnitude, and they were

15 coming from various directions, so.

16 Q.    Every day there were new stories in the press

17 and other people coming out.  There wasn't a lot of

18 support for Penn State at the time, is that fair?

19            MR. SCOTT:  Object to the form.

20            MS. DAMIANI:  Object to the form.

21 A.    The media reaction was negative toward Penn

22 State at the time.

23 BY MR. GARDNER:

24 Q.    I'd like to move to the email above from

25 President Erickson responding to Mr. Marsh's email.
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1 Do you see that?

2 A.    Yes.

3 Q.    He says, as much as I hate swallow this, I think

4 you are dead on target; right?

5 A.    That's what it says, yes.

6 Q.    Then he goes on to say, the Penn State Board is

7 already publicly embraced the findings of the Freeh

8 Report, there's no going back on that.

9 A.    That's what it says.

10 Q.    Do you recall President Erickson sharing that

11 sentiment?

12 A.    I don't recall this email precisely.

13 Q.    Do you recall outside of this email President

14 Erickson sharing that the Penn State Board had

15 already publicly embraced the Freeh Report finding

16 and there was no going back?

17 A.    I don't specifically.  The Board had not

18 publicly embraced the findings, so I'm not sure.  I

19 think he is speaking in general terms, not with any

20 legal precision, so I don't know that he would say

21 that out of that context.

22 Q.    Did you ask President Erickson what he meant

23 when he said that the Penn State Board had already

24 publicly embraced the Freeh Report findings?

25 A.    No.
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1 Q.    Did you tell him you thought he was wrong?

2 A.    No.

3 Q.    If you flip over to the next page, and this is

4 going to Mr. Marsh's email, do you see where it says

5 after sleeping on it, here's what I think?

6 A.    Yes.

7 Q.    He then goes on to say what if Penn State were

8 to reject this process, that being the consent decree

9 process; correct?

10 A.    I believe so, yes.

11 Q.    By Friday, it's clear that that's where things

12 are -- unless there's a change, that's where they're

13 headed; right?

14 A.    I believe so, yes.

15 Q.    Okay.  And triggers a traditional infractions

16 process.  Do you recall this discussion with Mr.

17 Marsh about --

18 A.    I recall a general discussion about what

19 alternatives existed.  I don't remember this

20 precisely, no.

21 Q.    Okay.  You do recall generally discussions with

22 Mr. Marsh on more than one occasion about Penn State

23 rejecting the consent decree process and going down

24 the traditional infraction process?

25 A.    I know that we had that conversation, yes.
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1 Q.    Do you recall him assessing the problems that

2 both sides could possibly experience if you went down

3 the traditional enforcement process route?

4 A.    Yes.

5 Q.    Including the fact that the enforcement staff

6 of the NCAA would instantly hit a brick wall in the

7 important interviews?

8 A.    I don't remember that aspect of it, no.

9 Q.    Okay.  Do you recall Mr. Marsh saying, as he

10 says in the next line, but Penn State has embraced

11 the Freeh Report publicly, and I think publicly it

12 said that it will implement the recommendations.  Do

13 you recall Mr. Marsh saying that?

14 A.    Again, I don't recall him saying that, but we

15 had the general discussion of what the alternatives

16 were.

17 Q.    Do you recall having a general discussion with

18 him about, listen, when you take the Freeh Report,

19 Penn State's embrace of it, and the bylaws of the

20 NCAA, you're stuck no matter which way we go?  Do

21 you recall anything along those lines?

22 A.    I don't recall "stuck".  I don't recall that

23 being discussed in quite that way, but it was clear

24 that there were alternatives, and all of them were

25 bad.
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1 Q.    So did you view it as your job to try to fashion

2 the best or the least bad of the possible options and

3 advise your client to take that option?

4 A.    I saw it as my role to help find what was in

5 the best interest of Penn State, yes.

6 Q.    And do you believe that's what you did and what

7 ultimately happened here?

8 A.    I do, yes.

9 Q.    He then goes on, Mr. Marsh, in his email, which

10 is Exhibit 14, goes on to say so the staff would have

11 to work off the Freeh Report, but they could, surely

12 would, come to campus and start kicking around.  They

13 would interview folks in student affairs to see if

14 there's special treatment, etcetera, etcetera.  They

15 would charge other violations based on the Freeh

16 Report, and I don't see how the institution could run

17 away from it.

18       Do you recall that as being part of the

19 discussion?

20 A.    In a general way, yes.

21 Q.    So part of what Mr. Marsh was saying is

22 you're stuck with the Freeh Report under the

23 traditional infraction process or this consent

24 decree process; right?  That was part of the

25 assessment?
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1            MR. SCOTT:  Object to the form.

2            MS. DAMIANI:  Objection.

3 A.    Part of the assessment is that the Freeh Report

4 by that time existed, and we could not have any

5 guarantee as to how it might be used by third

6 parties.

7 BY MR. GARDNER:

8 Q.    And Mr. Marsh specifically says based on his

9 expertise that the NCAA's enforcement staff would use

10 it; right?

11 A.    That's what this said, yes.

12 Q.    And they would also conduct interviews and see

13 if there were other problems?

14 A.    That was a risk.

15 Q.    Okay.  But then he goes on to say weighing

16 against those risks where at least there would be an

17 opportunity to be heard and an opportunity to appeal.

18 You would get all the process that the NCAA rules

19 provide; right?

20 A.    That's right.  That's what he said.

21 Q.    But ultimately Penn State chose to forgo those

22 options; correct?

23            MR. SCOTT:  Objection.

24 A.    At the end, Penn State chose the path that it

25 chose which was to accept the consent decree.
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1 BY MR. GARDNER:

2 Q.    And part of the consent decree was a waiver and

3 an agreement not to challenge judicially or through

4 the NCAA?

5 A.    I don't remember the exact language of it,

6 but there is a waiver.  There is waiver language in

7 it.

8 Q.    And you knew that was in there prior to your

9 client signing it; right?

10 A.    Correct.

11 Q.    Next line Mr. Marsh says, but I think there's

12 a very good chance the COI, and, again, that's

13 Committee on Infractions; right?

14 A.    Yes.

15 Q.    Would impose draconian penalties and maybe the

16 death penalty?

17 A.    That's what it says.

18 Q.    So, again, Mr. Marsh, in his role as the NCAA

19 expert, is talking about the death penalty and other

20 draconian penalties possibly being imposed by the

21 Committee on Infractions; right?

22 A.    Right.  As I said earlier, that Gene told us he

23 could not guarantee that the Committee on Infractions

24 process would have a better outcome.

25 Q.    The consent decree in it had Penn State
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1 warranting that it had the authority, that it

2 confirmed it had the authority to enter into the

3 consent decree.  Do you recall that?

4 A.    Yes.

5 Q.    And had you done whatever you needed to do to

6 satisfy yourself that Penn State could make that --

7 warranty that representation prior to the consent

8 decree being executed?

9 A.    Yes.

10 Q.    You and your team -- and your team, I'm using

11 that imprecisely.  Feel free to object.  You and the

12 other Penn State lawyers marked up drafts of the

13 consent decree and sent them back to the NCAA;

14 correct?

15 A.    The Penn State team marked up the drafts and

16 sent them to Gene Marsh, and Gene Marsh communicated

17 with the NCAA.  I believe he sent them a marked-up

18 draft, but he may have communicated the changes

19 orally.  I don't remember.

20 Q.    And your recollection is that some changes were

21 made, but many were not?

22 A.    That's my recollection.

23            MR. GARDNER:  Okay.  If you give me three

24 minutes, I think I'm nearly done.

25     (Recess taken from 1:05 p.m. until 1:07 p.m.)
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1            (Guadagnino Deposition Exhibit No. 15 was

2 marked for identification.)

3 BY MR. GARDNER:

4 Q.    Have you seen Exhibit 15 before?

5 A.    Yes.

6 Q.    Okay.  Do you know whose notes these are?

7 A.    I believe these are Paula Ammerman's notes.

8 Q.    Okay.  And they are notes of the July 22nd

9 Executive Committee meeting; correct?

10 A.    They appear to be.

11 Q.    And this was the meeting that occurred just

12 prior to the execution of the consent decree;

13 correct?

14 A.    Yes.

15 Q.    And your name is in the second column at the

16 top of Exhibit 15?

17 A.    Yes.

18 Q.    Does that mean you participated?

19 A.    I expect -- I know I did participate, but what

20 Paula's note-taking strategies are, I don't know.

21 Q.    You're right.  It was a bad question.  You

22 participated in this?

23 A.    I did.

24 Q.    If you flip to the second page, do you see at

25 the bottom where there's the little redacted sign,
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1 and there's the handwritten sentence that follows

2 the redacted piece?  I believe that says could have

3 turned NCAA ruling down and gone to the Committee on

4 Infractions.  And then there's a dash and a

5 redaction.

6 A.    Okay.

7 Q.    Do you recall the option of turning down the

8 consent decree and going to the Committee on

9 Infractions process being discussed with the

10 Executive Committee?

11 A.    I don't.

12 Q.    Do you recall the advice being that if we had

13 gone the Committee on Infractions route rather than

14 the consent decree, we wouldn't have fared well, we

15 meaning Penn State?

16 A.    I recall having that discussion with Gene and

17 possibly the President, but I don't recall that -- I

18 don't recall the details of this Executive Committee

19 call.

20 Q.    So you don't -- you can see what's written

21 here, but you don't have an independent recollection

22 of that being discussed?

23 A.    I don't.  That is correct.

24 Q.    So you don't know whether her notes on this

25 point were accurate or not?
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1 A.    I don't remember the details of the call.

2 Q.    You're not saying you don't think it wasn't

3 discussed.  You just don't recall one way or the

4 other?

5 A.    Correct.

6 Q.    As part of the consent decree, Penn State

7 accepted the findings of the Freeh Report for

8 purposes of the consent decree; correct?

9 A.    Correct.

10 Q.    There was some discussion in some of the emails

11 we looked at earlier about crippling the football

12 program as part of this process.  Do you recall

13 that?

14 A.    Yes.

15 Q.    Looking back with hindsight, the football

16 program hasn't been crippled, has it?

17 A.    I don't know whether everyone would agree with

18 that.  I don't know what crippled really means.  I

19 don't know whether this year's team was crippled,

20 last year's team was crippled, next year's team is

21 crippled, I don't know.

22 Q.    Let me ask it differently.  You're the one in

23 that email exchange that first raised the idea of,

24 hey, this process we're going down, it looks like

25 they're trying to cripple the football program;
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1 right?

2 A.    Right.

3 Q.    And I have no idea what you thought crippling

4 the football program was, but in your view based on

5 what you said then versus what actually turned out

6 to be the case, do you believe this process crippled

7 the football program at Penn State?

8 A.    Do I believe that the football program today has

9 been crippled by this?  I think the football program

10 has been harmed from a competitive point of view due

11 to the scholarship reductions and the limitations on

12 the scholarships.

13 Q.    Those have been lifted; right?

14 A.    They have been lifted.

15 Q.    A couple years early; right?

16 A.    Yes.

17 Q.    Been able to attract and retain a couple of good

18 coaches?

19 A.    That's correct.

20 Q.    And this last recruitment class was ranked

21 high; right?

22 A.    That's my understanding.  I don't follow that.

23 Q.    Attendance has been outstanding?

24 A.    Again, it depends on who you ask, but attendance

25 is up from last year.
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1 Q.    And it's actually -- the team is as competitive

2 now as it was prior to the consent decree; right?

3 A.    I would say not my opinion, I think the team

4 had a significantly better record in 2011 than it

5 does this year.  But I'd have to go back and look at

6 the record book.

7 Q.    We can all Google it on the way home.

8 A.    Yeah.  We can check that.

9 Q.    Okay.  The students, the community, the ticket

10 holders have remained supportive of the football

11 program; right?

12 A.    I think that on the whole that's correct.

13 There are loud voices that are highly critical.

14 Q.    Still?

15 A.    Today.

16 Q.    Within the community?

17 A.    If look on Blue and White Illustrated and see

18 what the commentary is on the performance of the team

19 yesterday or Saturday and you'll see that there are a

20 lot of critical voices out there.

21 Q.    Has attendance dipped below a hundred thousand

22 per game at any time during the consent decree?

23 A.    Yes.

24 Q.    Okay.  But it's back up above that now?

25 A.    On an average basis, I don't think.  I think
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1 they -- my recollection is that they exceeded a

2 hundred for two or three of the home games.

3 Q.    How is the revenue from the football program now

4 as compared to before?  Leaving aside whether there's

5 ever an endowment and the $60 million ever gets

6 paid.

7            MR. SCOTT:  Object to the form.

8 A.    I don't know what the revenues are.

9            MR. GARDNER:  That's all.

10                   REDIRECT EXAMINATION

11 BY MS. DAMIANI:

12 Q.    I just have one follow-up question about your

13 affidavit, Exhibit 11.

14 A.    Yes.

15 Q.    Paragraph 7, which you testified about earlier,

16 says the University requested that FSS provide

17 periodic updates on the status of the investigation

18 to the representatives of the National Collegiate

19 Athletic Association.  Do you see that?

20 A.    Yes.

21 Q.    Do you know who gave Freeh the instruction to

22 brief the NCAA?

23            MR. GARDNER:  Objection.  You mean which

24 individual on behalf of the University?

25            MS. DAMIANI:  Yes.
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1 A.    I believe that instruction came from Ken

2 Frazier as the chair of the Special Investigations

3 Task Force.

4 BY MS. DAMIANI:

5 Q.    Do you know specifically what that instruction

6 was?

7 A.    I don't know specifically what the instruction

8 was.

9 Q.    Do you know if it included the solicitation of

10 input from the NCAA?

11 A.    No, I don't.

12            MS. DAMIANI:  We're done.

13            (The deposition concluded at 1:15 p.m.)

14

15

16     _____________________

17        FRANK GUADAGNINO

18

19    Subscribed and sworn to before me

20  this _____ day of ________, 2014.

21  __________________________
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1 COMMONWEALTH OF PENNSYLVANIA   )
                                  )  SS.

2 COUNTY OF YORK                 )
3

         I, Tracy L. Lloyd, Reporter and Notary Public
4 in and for the Commonwealth of Pennsylvania and

County of York, do hereby certify that the foregoing
5 testimony was taken before me at the time and place

hereinbefore set forth, and that it is the testimony
6 of:
7

                  FRANK T. GUADAGNINO
8

9          I further certify that said witness was by me
duly sworn to testify the whole and complete truth in

10 said cause; that the testimony then given was
reported by me stenographically, and subsequently

11 transcribed under my direction and supervision; and
that the foregoing is a full, true and correct

12 transcript of my original shorthand notes.
13          I further certify that I am not counsel for

nor related to any of the parties to the foregoing
14 cause, nor employed by them or their attorneys, and

am not interested in the subject matter or outcome
15 thereof.
16          Dated at York, Pennsylvania, this 25th day of

November, 2014.
17

18

19

                    _______________________________
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                    Registered Professional Reporter
21
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